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Court of Appeals of the District of Columbia. 


No. 3704. 

Harrison Dingman, Appellant, 

vs. 

Thomas M. Henry et al. 


a Supreme Court of the District of Columbia. 

At Law. 


No. 44942. 


Thomas M. Henry, William Henry Seward Thompson, Allen 

Byron Stevenson, Plaintiffs, 

vs. 

Harrison Ding man. Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration . 

Filed September 23,1901. 

In the Supreme Court of the District of Columbia. 

Law. Number 44942. 

Thomas M. Henry, William Henry Seward Thompson, Allen 

Byron Stevenson, Plaintiffs, 

vs. 

Harrison Dingman, Defendant. 

The plaintiffs, Thomas M. Henry. William Henry Seward Thomp¬ 
son and Allen Byron Stevenson, sue the defendant, Harrison Ding- 
man, for money payable by the defendant to the plaintiffs for that 


1—3704a 




2 


HARRISON DINGMAN V8. THOMAS M. HENRY ET AL. 


the said plaintiffs, by the names of Thomas M. Henry, W. H. S. 
Thompson and A. B. Stevenson, by the consideration and judgment 
of the Court of Common Pleas No. 2, in and for the County of Alle¬ 
gheny, and State of Pennsylvania, the same being a court of general 
jurisdiction, on the eighteenth day of March, A. D. 1901, recovered 
a judgment against the said defendant in the sum of Nine Hundred 
and Twenty (920) Dollars damages, with interest from February 6, 
1901, and Thirteen and 50/100 (13.50) Dollars costs of suit, as by' 
the record thereof in the said court appears, and a copy of which 
record, duly authenticated, the plaintiffs now here in court produce, 
and which said debt, damages and costs amount to a large sum, to 
wit, Nine Hundred and Twenty (920) Dollars, with interest from 
February 6, 1901, and Thirteen and 50/100 (13.50) Dollars costs 
of suit. 

And the plaintiffs further say that the said judgment is in full 
force and not appealed from, reversed, annulled or satisfied, and 
thereby an action has accrued to the plaintiffs to demand 
2 and have from the defendant the amount of the said judg¬ 
ment, as aforesaid, yet the said defendant, although often 
requested, hath not paid the said sum or sums, or any part thereof 
to the plaintiffs, but so to do hath wholly refused and still refuses. 

Wherefore, the said plaintiffs bring this suit and claim the sum of 
Nine Hundred and Twenty (920) Dollars, with interest from Feb¬ 
ruary 6, 1901, and Thirteen and 50/100 (13.50) Dollars costs, to¬ 
gether with the costs of this suit. 

RALSTON & SIDDONS, 

Plaintiffs’ Attorneys. 


Rule to Plead. 

The defendant is to plead hereto on or before the Twentieth day, 
exclusive of Sundays and legal holidays occurring after the day of 
service hereof; otherwise judgment. 

RALSTON & SIDDONS, 

Plaintiffs' Attorneys. 


State of Pennsylvania, 

County of Allegheny, ss: 

A. B. Stevenson, being first duly sworn, on oath deposes and says 
that he is one of the plaintiffs in the foregoing and annexed declara¬ 
tion, which is made a part of this affidavit, and has personal knowl¬ 
edge of the matters and things therein and herein set forth, and 
is authorized to make this affidavit on his own behalf and on 
3 behalf of his co-plaintiffs; that the plaintiffs’ cause of action 
is based upon a judgment recovered by them against the de¬ 
fendant named in said declaration in the Court of Common Pleas No. 
2, in and for the County of Allegheny and State of Pennsylvania, on 
the eighteenth day of March, A. D. 1901; being the judgment de¬ 
scribed in the declaration herein; that said judgment is in full force 
and effect, and has not been either appealed from, reversed, satisfied, 
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or otherwise vacated, and the plaintiffs have not obtained execution 
or satisfaction of or upon the said judgment; that although said 
defendant has been requested to pay said judgment, he nor anyone 
for him has paid the same, or any part thereof. 

And the plaintiffs claim to be due from the said defendant on 
account of said judgment, exclusive of all 9 et-offs and just grounds 
of defense, the sum of Nine Hundred and Twenty (920) Dollars, 
with interest from February 6, 1901, and Thirteen and 50/100 
(13.50) Dollars costs, together with the costs of this suit. 

A. B. STEVENSON. 

% 

Subscribed and sworn to before me, James McLaren, a Notary 
Public in and for the State and County aforesaid, this seventeenth 
day of September, A. D. 1901. 

[seal.] JAMES MCLAREN, 

Notary Public. 

My commission expires Jan’y 19, 1903. 

4 Exemplification of Record. 

Commonwealth of Pennsylvania, 

Allegheny County, set: 

Among the Records and Proceedings of the Court of Common 
Pleas No. Two, in and for the County of Allegheny, and State of 
Pennsylvania, the following may be found as matter of File and of 
Record at No. 64 January Term, 1899, to-wit: 


Appearance Docket Entry. 

64. 

Thomas M. Henry, W. H. S. Thompson, A. B. Stevenson 

vs. 

Harrison Dingman. 

Sums in Assumpsit to 1st Monday of November, 1898, Statement 
* and Afft. filed, Served October 13, 1898, November 4th, 1898, Afft. 
of Defense filed Eo die Plea filed (46) July 14, 1900, Case restored 
to trial list and ordered to be placed at the foot of trial list No. 48, 
February 4, 1901, On daily trial list and jury sworn, February 6th, 
1901, defendant’s points filed, Eo die Verdict for Plaintiffs in sum 
of Nine Hundred and Twenty ($920.00) Dollars, February 9th, 
1901, Motion and reasons ex parte Deft, for new trial filed And now, 
February 23rd, 1901, on motion of Counsel for Plaintiff, the Court 
fix Saturday, March 9, 1901, for argument of motion for new trial 
notice to be given Counsel for Defendant March 16, 1901, On new 
trial argument list and new trial refuseed, March 18, 1901, Sheriff’s 
Receipt for Verdict fee filed and Judgment entered on the Verdict. 
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5 Judgment Docket Entries. 

Defendant. Plaintiff-. No. Term. Year. Date of judgt. Amt. 

Harrison Dingman. Thos. M. Henry.... <M| Jany. 1899 Mar. 18.1901. $920.00 

W. H. S. Thompson. 

A. B. Stevenson. 

In the Court of Common Pleas No. Two of Allegheny County, Pa. 

No. 64, January Term, 1899. 

Thomas M. Henry, W. H. S. Thomson, A. B. Stevenson 

vs. 

Harrison Dingman. 

Issue summons in assumpsit. Returnable sec. reg. 

THOMAS M. HENRY, 

Plaintiffs' Attorney. 

To A. J. McQuitty, Esq: 

October 12th, 1898. 

Plaintiffs' Statement. 

The foundation of this action is the services rendered as Attorneys 
by the said plaintiffs to the said defendant, and others, jointly 
arrested, held and indicted for conspiracy to defraud certain stock¬ 
holders of the Columbia Building Loan and Investment Association 
of Washington, D. C., of which the said defendant was President; 
said arrest being made on or about November 23rd, 1894, and said 
legal services being rendered on and after that date, and continuously 
until November 9, 1895, at the instance and request of the said de¬ 
fendant for his benefit and that of his co-defendants in said charge 
of conspiracy; the value of which services still remaining due 
6 and unpaid is Seven Hundred Dollars, and therefore plaintiffs 
bring this suit. 

THOMAS M. HENRY, 

Plaintiff's Attorney. 


State of Pennsylvania, 

County of Allegheny, ss: 

Before me, a Notary Public in and for said county and state, per¬ 
sonally appeared the above named Thomas M. Henry, who being 
duly sworn according to law says that the above statements are true, 
to the best of his knowledge and belief. 


Sworn and Subscribed before me this 12th day of October, 1898. 

[seal.] MISS E: M. BLATT, 

Notary Public. 
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The Commonwealth op Pennsylvania, 

Allegheny County, ss: 


[seal.] 


To the Sheriff of said County, Greeting: 

We Command you that you summon Harrison Dingman so that 
he be and appear before our Court of Common Pleas, No. 2 to be 
holden at the City of Pittsburgh, in and for said County, on tne first 
Monday of Nov. next, there to answer Thomas M. Henry, W. H. 
S. Thomson, A. B. Stevenson, of a Plea of Assumpsit, 

And have you then and there this Writ. 

Witness the Hon. J. W. F. White, President Judge of our said 
Court, the 12th day of Oct. A. D. one thousand eight hundred 
7 and ninety-eight. 

A. J. McQUITTY, 

Prothonotary. 

(Endorsed:) No. 64 Jany. Term, 1899. Thos. M. Henry vs. Har¬ 
rison Dingman. Summons in Assumpsit to first Monday of Nov., 
1898. Shff. L. 1.25, Shff. M. .50. Thomson & Thomson, Att’y- for 
Plaintiff. 


Served Oct. 13th, 1898, by delivering a true and attested copy 
of this writ to Harrison Dingman and made known to him the con¬ 
tents thereof. 


So Ans. 


HARVEY A. LOWRY, 

Sheriff. 


In the Court of Common Pleas No. 2 of Allegheny County, Pa. 


No. 64, January Term, 1899. 

Thomas M. Henry, W. H. S. Thompson, A. B. Stevenson 

vs. 

Harrison Dingman. 


Defendant's Answer to Plaintiff's Statement 

It is true that the Defendant was President of The Columbia 
Building, Loan and Investment Association of Washington, 
8 D. C., that he and some six others connected with said Asso¬ 
ciation were arrested on November 22nd, 1894, on a charge 
of conspiracy growing out of the acts of an agent of said Association 
in Pittsburgh; that Thomas M. Henry, one of the plaintiffs, was at 
the time and had been the regular salaried Attorney of said Associa¬ 
tion in Pittsburgh, that as such Attorney he undertook to defend 
the legailty of the Association and of its methods of doing business; 
that he associated with him Messrs. Thompson and Stevenson, the 
other two plaintiffs; that said Attorneys attended to some little 
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matters preliminary to the hearing before the magistrate of the 
charge of conspiracy; that prior to said hearing the Defendant had 
employed as his counsel Messrs. Hopkins, Patterson & McKee, and 
the Plaintiffs were notified of this fact, and were then informed that 
said counsel for Defendant would thereafter have exclusive control 
and management of his defence; that the Plaintiffs never conferred 
with or advised said Defendant and never rendered any professional 
services whatever to or for said Defendant, except what was rendered 
by them as counsel for the Building Association aforesaid and the 
other Defendants in the charge of conspiracy; that at the preliminary 
hearing and through all subsequent proceedings the plaintiffs repre¬ 
sented other of the Defendants in the charge of conspiracy, and in 
no way acted for or were authorized to act for the Defendant; that 
early in Januaiy, 1895, the Plaintiffs sought to be recognized by the 
Defendant as his Attorneys and a large sum of money was demanded 
for fees. Thereupon the plaintiffs were again informed that the 
defendant had his own Attorneys, Messrs. Hopkins, Patterson & 
McKee, and needed and desired no others. That on January 
9 8, 1895, the Defendant, desiring to compensate the plaintiffs 

for any service they might have rendered to or for him in 
connection with the others mentioned in the charge of conspiracy, 
and for the association aforesaid, sent to the plaintiffs one hundred 
and fifty dollars, which Defendant considered an adequate and even 
liberal payment. That from the time the Plaintiffs were notified 
that Defendant had retained his individual Attorneys, these said 
Attorneys alone advised, directed and managed the Defendant's case, 
without any assistance, consultation or cooperation on the part of the 
Plaintiffs or either of them. 

Defendant denies that he is indebted to the Plaintiffs or to either 
of them, in any sum whatever. 

HARRISON DINGMAN. 

JAMES H. HOPKINS, 

A tty. for Deft . 

City of Washington, 

District of Columbia , ss: 

Before me, Harry Y. Davis, a Notary Public in and for said Dis¬ 
trict, personally came Harrison Dingman, Defendant in the above 
stated case, who being duly sworn, did depose and say that the facts 
set forth in the foregoing answer are correct and true. 


Sworn to and subscribed before me November 1st, 1898. 
[seal.] HARRY Y. DAVIS. 


Filed Nov. 4,1898. 
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10 In the Court of Common Pleas No. Two of Allegheny 

County, Pa. 

No. 64, January Term, 1899. 

Thomas M. Henry et al. 


Harrison Dingman. 

Please put this Case on this issue Docket. 

THOMAS M. HENRY, 

For Plffs. 

To A. J. McQuitty, Esq., 

Prothonotary. 

Filed November 16", 1898. 

In the Court of Common Pleas No. Two of Allegheny County. 

No. 64, January Term, 1899. 

Thomas M. Henry 

• V 

vs. 

Harrison Dingman. 

Please put this Case on the Issue Docket. 

THOMAS M. HENRY, 

Plffs/ Atty. 

A. J. McQuitty, Esq., 

Prothonotary. 

May 3rd, 1900. 

Filed May 3rd, 1900. 

11 In the Court of Common Pleas No. Two of Allegheny 

County, Pa. 

No. 64, January Term, 1899. 

T. M. Henry, A. B. Stevenson, and W. H. S. Thomson 


Harrison Dingman. 

And now, to-wit, July 14, 1900, on motion of Counsel for Plain¬ 
tiff, the above stated case is restored to the trial list and ordered to be 
placed at the foot of List No. 48. 

P Per CURIAM. 

Filed July 14,1900. 
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In the Court of Common Pleas No. — of the County of Alle¬ 
gheny, Pa. 

No. 64, Jany. Term, 1899. 

Thomas M. Henry, W. H. S. Thompson, and A. B. Stevenson 

versus 

Harrison Dingman. 

Verdict. 

And now, to wit: February 6th, 1901, we, the Jurors empanelled 
in the above entitled case, find for Plaintiff to amount of Seven Hun¬ 
dred ($700) Dollars with interest to wit: $920.00. 

OSCAR MAY, 

Foreman. 

Filed Febry. 6th, 1901. 

In the Court of Common Pleas No. Two of Allegheny County, Pa. 

No. 64, Jany. Term, 1899. 

Thomas M. Henry et al. 
vs. 

Harrison Dingman. 

Defendant’8 Points. 

The Court is respectfully asked to charge the jury as follows: 

1st. That the plaintiffs having admitted their knowledge of the 
fact that defendant was President of the Columbia Loan and Invest¬ 
ment Company at the time they were employed, they can not hold 
defendant personally, nor can they recover in this action for services 
rendered by them on behalf of said Company, or its Vice 
12 President (Wall) and the other employees of the Company 
who were co-defendants with him in the criminal prosecu¬ 
tions. 

2nd. That under the letter of November 27th, 1894, authorizing 
the plaintiffs to act as Attorneys, defendant, at the utmost, is only 
liable for his proportion of the sendees rendered him personally, and 
no recovery can be had in this case for services rendered for his co¬ 
defendants in the criminal prosecutions. 

3rd. That if the jury find that the services rendered by the plain¬ 
tiffs to the defendant personally, were worth only $150, the verdict 
should be for defendant. 

4th. That if the jury find that plaintiffs were notified by defend¬ 
ant in the month of January, 1895, that he had employed other 
counsel to represent him personally in the criminal prosecution, and 
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did employ such counsel and who appeared and acted for him then 
and after that date, the plaintiffs are not entitled to recover in this 
case for any services rendered after that date. 


5th. That under all the evidence and pleadings in this case, the 
Verdict should be for Defendant. 


Filed February 6, 1901. 


LAZEAR & ORR, 

Attys. for Deft 


In the Court of Common Pleas No. Two of Allegheny County, Pa. 


No. 64, Jany. Term, 1899. 


Thomas M. Henry et al. 


vs. 

Harrison Dingman. 

Motion and Reasons for New Trial. 

13 And now, February 9th, 1901, defendant by Lazear & 
Orr, his attorneys, moves the Court for a rule to show cause 
why a new trial should not be granted in the above case for the 
following 

Reasons. 

1st. The learned Judge erred in not affirming defendant’s first 
point. 

2nd. The learned Judge erred in not answering defendant’s sec¬ 
ond point, and in not affirming said point. 

3rd. The learned Judge erred in not affirming defendant’s third 
point, and in his answer thereto. 

4th. The learned Judged erred in not affirming defendant’s fourth 
point, and in his answer thereto. 

5th. The learned Judge erred in not affirming defendant’s fifth 
point. 

6th. The verdict was excessive and against the weight of the 
evidence. 

7th. Counsel for plaintiffs improperly stated in his closing argu¬ 
ment to the jury, and which was objected to be the defendant’s 
counsel at the time, what W. B. Rogers and others would have testi¬ 
fied as to the value of plaintiffs’ services, saying that they would have 
fixed the value of those services at $2,000 or more. No testimony 
to that effect was given by Mr. Rogers nor was he and the others 
referred to examined in the matter. Such remarks were not only 
improper, but necessarily tended to prejudice defendant’s side of the 
case. 
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8th. The learned Judge erred in permitting the plaintiffs to testify, 
under objection, how they understood the contract of employ- 
14 ment embodied in defendant’s letter of November 27th, 1894. 

The construction of this was for the Court and could not be 
varied by plaintiffs’ understanding of its meaning. 

LAZEAR & ORR, 

A tty 8. for Deft. 

Filed February 9, 1901. 

In the Court of Common Pleas No. Two of Allegheny County. 

No. 64, January Term, 1899. 

T. M. Henry et al. 


vs. 

H. Dingman. 

Motion for a New Trial. 

You will please take notice that the above case will be called up 
specially next Saturday, (23 st. inst.) for Argument. 

Yours, &c., 

THOMAS M. HENRY, 

Atty. for Plffs. 

February 18, 1901. 

To Messrers. Lazear & Orr, Attys. for Deft. 

Service of foregoing notice accepted, but time fixed by notice is 
not convenient or time insufficient. 

February 18, 1901, 3 P. M. 

LAZEAR & ORR, 

Atty8. for Deft. 

And now, February 23rd, 1901, on motion of Counsel for Plain¬ 
tiffs the Court fix Saturdays, March 9th, 1901, for the Argument of 
the motion for new trial in the within Case. 

Notice to be given Counsel for Deft. 

Per CURIAM. 

Filed February 23rd, 1901. 

15 Allegheny County: 


Pittsburgh, March 18", 1901. 

Received from Plaintiffs’ Attorney, Four Dollars, Verdict Fee, in 
the case of Henry et al. vs. H. Dingman, being No. 64 of January 
Term, A. D. 1897. 

wm. c. McKinley, 

Sheriff. 
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Commonwealth of Pennsylvania, 

Allegheny County , 88: 

I, Andrew J. McQuitty, Prothonotary of the Court of Common 
Pleas No. Two, in and for said County, certify that the foregoing 
is a full and correct copy of the whole record of the case therein 
stated, wherein Thomas M. Henry, W. H. S. Thompson, A. B. 
Stevenson, Plaintiff-, and Harrison Dingman, Defendant, as the same 
remains of record before the said Court, at No. 64 of January Term, 
A. D. 1899. 

In testimony whereof, I have hereunto set my hand, and affixed 
the seal of the said Court, the 14th day of September A. D. 1901. 
[seal.] A. J. McQUITTY, 

Prothonotary. 

Allegheny County, ss: 

I, Robt. S. Frazer, President Judge of the Court of Common 
Pleas No. Two, in and for said County, certify that Andrew J. 
McQuitty, by whom the above attestation was made, was, at the 
date thereof, Prothonotary of said Court, duly qualified; and 

16 the said attestation is in due form of law, and made by 
the proper officer. 

Witness, my hand and seal, the 14th day of September, A. D. 
1901. 

ROBT. S. FRAZER, [seal.] 

Allegheny County, ss: 

I, Andrew J. McQuitty, Prothonotary of the Court of Common 
Pleas No. Two, for said County, certify that Hon. Robt. S. Frazer, 
Esq. by whom the above certificate was given, and whose name is 
thereby subscribed in his own proper handwriting, was at the date 
thereof, President Judge of the said Court, duly commissioned and 
sworn and acting. 

In witness whereof, I have hereunto set my hand and affixed 
the seal of said Court, the 14th day of September, 1901. 

[seal.] a. j. McQuitty, 

Prothonotary. 

(Endorsed:) Exemplification of record. Thomas M. Henry, W. 
H. S. Thompson, A. B..Stevenson, vs. Harrison Dingman. At No. 
64 January Term, 1899, from the Court of Common Pleas No. Two, 
in and for the County of Allegheny, Pennsylvania. Debt,—$920.00 
Tnt. from Feb. 6, 1901. Allegheny Costs, 13.50; This Record, 5.60. 
Thos. M. Henry, Att’y for Pl’ff. 

17 Demurrer to Declaration. 

Filed October 16, 1901. 

******* 

The defendant says the plaintiffs’ declaration is bad in substance. 

BIRNEY & WOODARD, 

Attorneys for Defendant. 
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Note. —One of the objections upon the argument will be that 
the record of which profert is made in and by the declaration, does 
not show the judgment counted upon, or any judgment. 

BIRNEY & WOODARD, 

A tty s.for Deft. 

Motion for Judgment. 

Filed October 21, 1901. 

****** * * 

Now come the plaintiffs, by Ralston and Siddons, their attorneys, 
and move the court for judgment against the defendant, notwith¬ 
standing the demurrer interposed by him. 

RALSTON & SIDDONS. 


Messrs. Birnev & Woodard, 

Attorneys for Defendant: 

Take notice that on Friday, the 25th instant, at the opening of 
Court, or as soon thereafter as counsel may be heard, we shall submit 
the above motion to the justice holding Circuit Court No. 1. 

RALSTON & SIDDONS, 

Plaintiffs’ Attorneys. 

October 18, 1901. 

18 Supreme Court of the District of Columbia. 

Monday, December 23, 1901. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 

******* 

Upon hearing the defendant’s demurrer to the declaration, it is 
considered that said demurrer be, and hereby is, overruled. 

Friday, January 24, 1902. 

Session resumed pursuant to adjournment, Chief Justice Bingham, 
presiding. 

******* 

Now comes here the defendant, by his attorney, and by leave of 
the Court withdraws his motion for leave to plead, thereupon the 
plaintiffs by their attorneys move the Court for judgment for want 
of a plea, which is granted: Therefore it is considered that the 
plaintiffs recover against the defendant Nine Hundred and Twenty 
Dollars ($920), with interest thereon from the 6th day of February, 
1901, besides Thirteen Dollars and Fifty Cents ($13.50) costs ad¬ 
judged by the Pennsylvania Court, together with their costs of suit 
to be taxed by the Clerk and have execution thereof. 
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Writ of Scire Facias. 

Issued December 4, 1908. 

♦ ♦ ♦ * * ♦ * 


The President of the United States to the Defendant, Greeting: 


19 Whereas, in the Supreme Court of the District of Colum¬ 
bia, on the 24th day of January, 1902, the plaintiffs, by 
the judgment of said Court recovered against you, as well the sum 
of Nine hundred and twenty dollars ($920.00), with interest from 
the 6th day of February, 1901, until paid, $13.50 cost of suit in 
Pennsylvania Court, as also the sum of Nineteen dollars and seventy- 
five cents for their costs and charges about said suit expended, as 
appears of record. 

And now, on behalf of the said plaintiffs, it hath been under¬ 
stood, that, although the judgment aforesaid hath been rendered, 
execution thereof remains to be made for them: Wherefore the 
said plaintiffs have besought that a proper remedy be granted them 
in this behalf, therefore: 

You are hereby commanded, that you be and appear in said 
Supreme Court of the District of Columbia, on or before the 
twentieth day, exclusive of Sundays and legal holidays, after the 
service of this writ on you, and show cause if anything you have or 
can say why the said plaintiffs ought not to have execution against 
you for the debt, interest, costs, and charges aforesaid, according to 
the force, form, and effect of their recovery aforesaid, together 
with the additional costs, and the costs of this proceeding, if to them 
it shall seem meet; And further to do and receive what the said 
Court shall then and there consider concerning you in this behalf, 
and hereof fail not. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice of 
said Court, the 4th day of December,‘A. D. 1908. 

[seal.] 


J. R. YOUNG, 

Clerk, 


BASIL D. BOTELER, 

Attorney. 


By ALF G. BUHRMAN, 

Assistant Clerk. 


20 Marshal's Return. 

Returned Scire Feci Dec. 4, 1908. 

AULICK PALMER, 

Marshal. 


Supreme Court of the District of Columbia. 

Wednesday, January 6th, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. 
Clabaugh, Chief Justice, presiding. 
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Now comes here the plaintiff by his attorney, Mr. Basil D. Boteler, 
and prays execution of his judgment against said defendant recov¬ 
ered before this Court the 24th day of January 1902, for the sum 
of Nine Hundred and twenty Dollars ($920.00) with interest from 
the 6th day of February, 1901, until paid, and $13.50 costs of suit 
in Pennsylvania Court, as also the sum of Nineteen Dollars and 
Seventy-five Cents for costs of suit herein, and because the defend¬ 
ant though served with a writ of Scire Facias on the 4th day of 
December, 1908, hath nothing shown to the contrary, it is con¬ 
sidered that the plaintiff have execution of his said judgment herein, 
and further recover against said defendant the costs of this proceed¬ 
ing to be taxed by the clerk and have execution thereof. 

21 Memoranda. 

Scire facias issued January 7, 1909 and returned January 8, 1909, 
“nulla bona”. 

March 20, 1920.—Attachment issued, and answer of Nobles of 
Mystic Shrine, filed March 31, 1920. 

Writ of Scire Facias. 

Issued November 23, 1920. 

♦ * * * ♦ * * 

The President of the United States to the Defendant, Greeting: 

Whereas, in the Supreme Court of the District of Columbia, on 
the 24th day of January, 1902, the plaintiffs, by the judgment of 
said Court recovered against you, as well the sum of Nine hundred 
and twenty dollars ($920.00), with interest from the 6th day of 
February, 1901, until paid, $13*.50 cost of Pennsylvania Court, as 
also the sum of nineteen dollars and seventy-five cents for their 
costs and charges about said suit expended, as appears of record. 

And whereas, on the 4th day of December, 1908, the plaintiffs 
caused the writ of Scire Facias to issue out of the office of the Clerk 
of said Supreme Court directing you to be and appear before this 
court on or before the twentieth day, exclusive of Sundays and legal 
holidays, occurring after the day of service on you, why the plain¬ 
tiffs should not have execution of their judgment aforesaid, together 
with the costs, charges and interest aforesaid, which writ of 

22 Scire Facias was placed in the hands of the Marshal for the 
District of Columbia, for service, and was, by him, returned 

into said Clerks Office on the 4th day of December, 1908, “Scire 
Feci”. 

And whereas, on the 6th day of January, 1909, the said Supreme 
Court granted judgment on said writ, reviving said judgment and 
awarding execution thereof. 

And whereas, a Writ of Execution was thereupon issued on the 
7th day of January, 1909, directed to the Marshal of the District of 
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Columbia, to be executed according to law, and the aforesaid 
Marshal returned said writ into said Court on the 8th day of Jan¬ 
uary, 1909, “Nulla Bona”, and so returned it in no part satisfied. 
And the said plaintiffs say that the judgment aforesaid is still al¬ 
together unsatisfied and remains in full force; wherefore the said 
plaintiffs have besought that a proper remedy be granted them in 
this behalf; therefore 

You are hereby commanded, that you be and appear in said 
Supreme Court of the District of Columbia, on or before the 
twentieth day, exclusive of Sundays and legal holidays, after the 
service of this writ on you, and show cause if anything you have 
or can say why the said plaintiffs ought not to have execution 
against you for the debt, interest, costs, and charges aforesaid, ac¬ 
cording to the force, form, and effect of the recovery aforesaid, 
together with the additional costs, and the costs of this proceeding, 
if to them it shall seem meet; and further to do and receive what 
the said Court shall then and there consider concerning you in this 
behalf; and hereof fail not. 

23 Witness, The Honorable Walter I. McCoy, Chief Justice 
of said Court, the 23rd day of November, A. D. 1920. 

[seal.] MORGAN H. BEACH, 

Clerk, 

By ALF G. BUHRMAN 

Assistant Clerk . 

W. A. READ, 

Attorney. 


Marshal’s Return. 


Scire Feci Nov. 24, 1920. 


MAURICE SPLAIN, 

Marshal. 


Demurerr to Writ of Scire Facias. 

Filed December 18, 1920. 

******* 

Now comes the defendant Harrison Dingman, by his attorneys 
Carter B. Keene and Levi H. David, and says that the writ of Scire 
Facias issued herein November 23, 1920, is bad in substance. 

CARTER B. KEENE, 

LEVI H. DAVID, 

Attorneys for Defendant . 

Note. —The points to be urged in support of the foregoing de¬ 
murrer are as follows: 
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1. Said Writ of Scire Facias alleges that a previous Writ of Scire 
Facias issued December 4, 1908, to revive the original judgment 
herein dated January 24, 1902, was returned “Scire Feci” by the 
Marshal December 4, 1908, and no judgment was entered thereupon 

until January 6, 1920—which is more than twelve (12) 

24 years from the date of the said original judgment, there being 
no allegation that a writ of execution was ever issued between 

the date of the original judgment, to wit: January 24, 1902, and 
the date of the first writ of Scire Facias, to wit: December 4, 1908. 

2. Said Writ of Scire Facias issued herein November 23, 1920, 
on its face avers that a writ of execution was issued January 7, 
1909, and returned by the Marshal January 8, 1909, “Nulla Bona,” 
upon a judgment of revival dated January 6, 1920. 

Mr. William A. Read, 

Attorney for Plaintiffs: 

Please take notice that we will call the foregoing demurrer to the 
attention of the Court on Friday, January 7, 1921, at 10 a. m., or 
as soon thereafter as counsel may be heard. 

CARTER B. KEENE, 

LEVI H. DAVID, 

Attorneys for Defendant. 

Order for Discontinuance, &c. 

Filed December 22, 1920. 

♦ * * * * * * 

\ 

The Clerk of said Court will discontinue the writ of scire facias 
issued November 23, 1920, and issue a writ of scire facias. 

OFFUTT & IMLAY, 

Bv CHARLES V. IMLAY, 
Attorney- for Thomas M. Henry. 

25 Writ of Scire Facias. 

Issued December 22, 1920. 

******* 

The President of the United States to the Defendant, Greeting: 

Whereas, in the Supreme Court of the District of Columbia, on 
the 24th day of January, 1902, the plaintiffs, by the judgment of 
said Court recovered against you, as well the sum of Nine hundred 
and twenty dollars ($920.00), with interest from the 6th day of 
February, 1901, until paid, $13.50 cost of Pennsylvania Court, as 
also the sum of nineteen dollars and seventy-five cents for their costs 
and charges about said suit expended, as appears of record. 

And w T hereas, on the 4th day of December, 1908, the plaintiffs 
caused the writ of Scire Facias to issue out of the office of the Clerk 
of said Supreme Court directing you to be and appear before this 
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court on or before the twentieth day, exclusive of Sundays and legal 
holidays, occurring after the day of service on you, why the plain¬ 
tiffs should not have execution of their judgment aforesaid, together 
with the costs, charges and interest aforesaid, which writ of Scire 
Facias was placed in the hands of the Marshal for the District of 
Columbia, for service tod was, by him, returned into said Clerks 
Office on the 4th day of December, 1908, “Scire Feci”. 

And whereas, on the 6th day of January, 1909, the said Supreme 
Court granted judgment on said writ, reviving said judgment and 
awarding execution thereof. 

And whereaB, a Writ of Execution Was thereupon issued on the 
7th day of January, 1909, directed to the Marshal of the District 
of Columbia, to be executed according to law, and the afore- 
26 said Marshal returned said writ into said Court on the 8th 
day of January, 1909, “Nulla Bona,” and so returned it in 
no part satisfied. And the said plaintiffs say that the judgment afore¬ 
said is still altogether unsatisfied and remains in full force; Where¬ 
fore the said plaintiffs have besought that a proper remedy be 
granted them in this behalf; therefore 

You are hereby commanded, that you be and appear in said Su¬ 
preme Court of the District of Columbia, on or before the twentieth 
day, exclusive of Sundays and legal holidays, after the service of 
this writ on you, and show cause if anything you have or can say 
why the said plaintiffs ought not to have execution against you for 
the debt, interest, costs, and charges aforesaid, according to the force, 
form, and effect of the recovery aforesaid* together with the addi¬ 
tional costs, and the costs of this proceeding, if to them it shall seem 
meet: And further to do and receive what the said Court shall then 
and there consider concerning you in this behalf; and hereof fail 
not. 

Witness, the Honorable Walter I. McCoy, Chief Justice of said 
Court, the 22nd dav of December, A. D. 1920. 

[seal.] ‘ MORGAN H. BEACH, 

C!lj>rlr 

Bv ALF G. BUHRMAN, . 

Assistant Clerk. 


W. A. READ, 

Attorney. 


Marshal8 Return. 


December 23, 1920. 


Served Harrison Dingman, Scire Feci. 

MAURICE SPLAIN, 

Marshal. 


K. 


27 


Plea. 


Filed January 17, 1921. 

* * * * * * • * 

3—3704a 
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)Now comes the defendant, Harrison Dingman, and prays judg¬ 
ment of the writ of scire facias and declaration of Thomas M. Henry, 
William Henry Seward Thompson, and Allen Byron Stevenson, 
named therein as plaintiffs, issued in this cause on December 22,1920, 
and served upon this defendant tlecember 23rd, 1920, that the same 
may be quashed, because the said defendant says that, at a time long 
prior to the issuance of said scire facias mentioned, namely, to wit: 
March 31, 1912, Allen Byron Stevenson, one of the aforesaid persons 
named as one of -the plaintiffs in said writ of scire facias and declara¬ 
tion, died at the township or borough of Beaver, in the County of 
Beaver, in the State of Pennsylvania; and this defendant further says 
that on December 22, 1920, when the said writ of scire facias was is¬ 
sued in this cause, the said plaintiff, Allen Byron Stevenson was not 
in existence. 

And the said defendant attaches hereto a duly certified copy of cer¬ 
tificate of death of said Allen Byron Stevenson, one of the plaintiffs in 
this cause, as the same appears of record in the Bureau of Vital 
Statistics, Pennsylvania State Department of Health, as directed by 
the Act of the Assembly of said State of Pennsylvania, approved June 
7, 1915, P. L. 900, setting forth, among other things, the death on 
March 31, 1912, of the aforesaid Allen Byron Stevenson, named as 
one of the plaintiffs in the said writ of scire facias and declaration in 
this cause, said certificate being marked Defendant’s Exhibit 

28 'No. 1, and is hereby made a part hereof. 

And this defendant further says that the aforesaid plaintiff, 
Allen Byron Stevenson, sometimes called A. B. Stevenson, left a last 
will and testament bearing date December 19, 1908, by the terms 
whereof he gave and bequeathed his entire estate, real, personal and 
mixed, to his wife, Eliza W. Stevenson, who was living at the date of 
the death of the said plaintiff, Allen Byron Stevenson, and is now 
living; and this defendant further says that on, to wit: April 8,1912, 
w’hich was after the death of the aforesaid plaintiff, Allen Byron 
Stevenson, his said last will and testament was duly proved before the 
Deputy Register for the Probate of Wills, etc., in the County of 
Beaver, Commonwealth of Pennsylvania, an official of said County 
and State, who was duly authorized and empowered by the laws of 
the State of Pennsylvania, to take proof of last w T ills and testaments in 
said County and State. And thereafter, on, to wit: April 8, 1912, 
due proceedings were had thereon, as a result of which the said last 
will and testament of the said Allen Byron Stevenson was duly ad¬ 
mitted to probate and record in said Beaver County, State of Penn¬ 
sylvania, and the said Eliza W. Stevenson was, by the said Deputy 
Register of Wills, appointed Executor of said last will and testament 
of said Allen Byron Stevenson, and who duly qualified as such, and to 
whom Letters Testamentary upon the Estate of the said Allen Byron 
Stevenson were granted, and the same have never been revoked but 
are still in full force and effect, all of which will more fully and at 
large appear by reference to a duly certified copy of the said last will 
and testament of Allen Byron Stevenson and the said proceed- 

29 ings had thereon, before the Register of the Probate of Wills 
in said County of Beaver, Commonwealth of Pennsylvania, 
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hereto annexed, marked Defendant’s Exhibit No. 2, and prayed to be 
considered and read as a part hereof; and this defendant further says 
that prior to the filing of this plea, no suggestion of the death of the 
said plaintiff Allen Byron Stevenson was noted or entered upon the 
record of the proceedings in this cause. 

And this the defendant is ready to verify: 

Wherefore, this defendant prays judgment whether he should be 
called upon to plead to said scire facias and declaration; and prays 
judgment of the said scire facias and declaration that the same may be 
quashed, and for his costs. 

HARRISON DINOMAN, 

Defendant. 


District of Columbia, To wit: 

I, Harrison Dingman, being first duly sworn according to law say 
that I am the person named as defendant in the foregoing plea, by me 
subscribed; that I have read the said plea and know the contents 
thereof; that I verily believe the facts stated in the said plea to be 
true. 

HARRISON DINGMAN. 


Subscribed and sworn to before me this 15 day of January, 1921. 

[seal.] FRANCIS M. SAVAGE, 

Notary Public, D. C. 

Commission expires 1925. 

CARTER B. KEENE, 

LEVI H. DAVID, 


Attorneys for Defendant Harrison Dingman. 


Service of a copy of plea and affidavit acknowledged January 17, 
1921. 


WILLIAM A. READ. 


(Here follows reproduction of Defendant’s Exhibit No. 1, marked 

pages 30 and 31.) 

32 Harrisburg, Pa., Jan. 7, 1921. 

This is to certify that the certificate hereunto attached is in due 
form and that Wilmer R, Batt, whose name is subscribed thereto, 
was at the time of subscribing the same, and now is, Registrar of Vital 
Statistics for the Commonwealth of Pennsylvania, duly appointed and 
commissioned as directed by the Act of Assembly, approval June 7th, 
1915, P. L. 900. 

[seal.] 


EDWARD MARTIN, 
Commissioner of Health. 
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Pennsylvania, m: 

Office of the Secretary of the Common wealth of Pennsylvania. 

Harrisburg, January 7,1921. 

I, Cyrus E. Woods, Secretary' of the Commonwealth of Pennsyl¬ 
vania, having the custody of the Great Seal of Pennsylvania do hereby 
certify, That Edward Martin, M. D., of the City of Philadelphia, is 
the Commissioner of Health for the Commonwealth of Pennsylvania, 
U. S. A., duly appointed and commissioned, and qualified January 
21, 1919, and authorized to perform and discharge all the duties of 
Health Commissioner of Pennsylvania as required by law: 

That the records of the Department of Health of Pennsylvania are 
kept pursuant to the laws of this State by said Health Commissioner, 
who is also the custodian of its official seal, hence full faith and credit 
are due and ought to be given to his official acts accordingly. 

33 And do further certify, that I verily believe the seal im¬ 
pressed upon the foregoing certificate, and the signature attest¬ 
ing the same are genuine. 

In testimony whereof, I have hereunto set my hand and caused 
the Great Seal of the State to be affixed, the day and year above 
written. 

[seal.] CYRUS E. WOODS, 

Secretary of the Commonwealth. 

Defendant's Exhibit No. 2. 

I hereby give and bequeath my entire estate, real, personal and 
mixed, to my beloved wife Eliza W. Stevenson, and do hereby appoint 
her my said wife my sole Executrix. 

Witness my hand and seal this 19th day of Dec., 1908. 

A. B. STEVENSON or 
ALLEN B. STEVENSON. 

Attest: 

PHILIP H. STEVENSON. 

Commonwealth of Pennsylvania, 

County of Beaver , ss: 

Be it remembered, That on the 8" day of April A. D. 1912 person¬ 
ally appeared before me the Deputy Register for the Probate of Wills, 
etc., in and for said County, Philip H. Stevenson and Fred B. Wil¬ 
son and after being duly sworn according to law, did depose and say 
that they were well acquainted with the handwriting of A. B. or 
Allen B. Stevenson late of Beaver Beaver County, Pennsyl- 

34 vania, deceased, having often seen said A. B. Stevenson write 
his name; that the affiants have carefully examined the signa¬ 
ture of the said A. B. Stevenson to his last Will and Testament dated 
December 19th, A. D. 1908, and verily believe the same to be in the 
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roper handwriting and the genuine signature of the said A. B. 
tevenson. 

PHILIP H. STEVENSON. 
FRED B. WILSON. 

Sworn and subscribed before me the date and year aforesaid. 
[Register’s Seal.] DANIEL M. TWIFORD, 

Deputy Register. 


State of Pennsylvania, 

Bearer County, 88: 

Be it remembered, That on the 8" day of April A. D. 1912, Philip 
H. Stevenson personally appeared before me, the Deputy Register for 
the Probate of Wills, etc., in and for said County, he being the sub¬ 
scribing witness to the foregoing last Will and Testament, of A. B. or. 
Allen B. Stevenson, late of Beaver—deceased, after being duly sworn, 
according to law, did depose and say that he was present and saw the 
said A. B. Stevenson sign the foregoing instrument of writing and 
heard him publish, pronounce and declare the same to be his last 
will and testament, and that at the time of his so doing, the testator 
was of sound and disposing mind, memory and understanding to the 
best of deponent’s knowledge, observation and belief, and that he 
signed the same as witness thereto at the request of said testator. 

PHILIP H. STEVENSON. 
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Subscribed and sworn before me the day and year afore¬ 
said. 


DANIEL M. TWIFORD, 

Deputy Register. 


And now, The testimony of the above-named witnesses being suffir 
cient, I do hereby admit the foregoing Will to Probate, and order the 
same to be recorded as such. 

DANIEL M. TWIFORD, 

Deputy Register. 


Beaver County, ss: 

Registered in the office for the Registering of Wills, in and for 
said County, in Will Book, Vol. “R” page 309. 

Given under my hand and seal of said office at Beaver, this 8th 
day of April, A. D. 1912. 

[Register’s Seal.] 

FRANK D. HART, 

Register. 

Stevenson, A. B. or Allen B, Estate. 


State of Pennsylvania, 

Beaver County, ss: 

Personally came before me Daniel M. Twiford, Deputy Register 
of Wills, &c., in and for the County aforesaid, Philip H. Stevenson 
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upon the estate of A. B. or Allen B. Stevenson late of Beaver de¬ 
ceased, and upon his solemn oath did declare and say that the said 
A. B. Stevenson died on the 31 day of March A. D. 1912 at 8.30 
P. M., to the best of his knowledge and belief. 

PHILIP H. STEVENSON. 

Sworn and subscribed before me, this 8 day of April A. D. 1912. 

DANIEL M. TWIFORD, 

Deputy Register. 

\ 

36 Same day, Eliza W. Stevenson, appointed executor of said 
will applied for Letters Testamentary, and having sworn her 

as executor I have granted her letters in due form of law. 

DANIEL M. TWIFORD, 

Deputy Register. 

Commonwealth of Pennsylvania, 

County of Beaver, ss: 

. ' I, George W. Sweeney, Register of the Probate of Wills and grant¬ 
ing of Letters of Administration, etc., in and for said County, do 
certify the foregoing to be a true copy of the original Last Will and 
Testament of A. B. Stevenson or Allen B. Stevenson late of Beaver, 
deceased, as well as the Probate Proof of Death etc. thereof, as filed 
of record in the Register’s Office for the County of Beaver. 

Given under my hand and seal of office this 28th day of December, 
A. D. 1920. 

[seal. ] GEORGE W. SWEENEY, 

Register. 

37 Commonwealth of Pennsylvania, 

County of Beaver, ss: 

I, George A. Baldwin, President Judge of the Thirty-sixth Judicial 
District of Pennsylvania, and Presiding Judge of Court of Common 
Pleas Orphans’ Court and Court of Quarter Sessions of the Peace, in 
and for the County of Beaver, do certify that George W. Sweeney, by 
whom the annexed record, certificate and attestation were made and 
given, and who in his own proper hand writing, has thereunto sub¬ 
scribed his name and affixed his official seal, was, at the time of so 
doing, and now is, Register of the Probate of Wills and granting 
Letters of Administration, in and for the County of Beaver, duly 
commissioned and qualified; to all whose acts, as such, full faith and 
credit are, and ought to be given, as well in Courts of Judicature as 
elsewhere; and that the said record, certificate and attestation, are 
in due form of law and made by the proper officer. 

In testimony whereof, I have hereunto set my hand this 28th day 
of December, A. D. 1920. 

GEORGE A. BALDWIN, 

President Judge. 
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Commonwealth of Pennsylvania, 

County of Beaver, 88: 

I, J. C. McCandless, Prothonotary of the Court of Common Pleas, 
in and for the County of Beaver, do certify that the Honorable George 
A. Baldwin by whom the foregoing attestation was made, and who 
has thereunto subscribed his name, was, at the time of making 

38 thereof, and still is, President Judge of the Court of Common 
Pleas, Orphans’ Court, and Court of Quarter Sessions of the 

Peace, in and for the County of Beaver, duly commissioned and 
qualified; to all whose acts, as such, full faith and credit are and 
ought to be given, as well in the courts of Judicature as elsewhere. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of the said Court, this 28th day of December, A. D. 1920. 
[seal.] J. C. McCANDLESS, 

Prothonotary. 

39 Demurrer to Plea to Scire Facias . 

Filed January 26, 1921. 

* * * * * * * 

Now come the plaintiffs, Thomas M. Henry and William Henry 
Seward Thompson, and demur to the plea of the defendant, Harri¬ 
son Dingman, to the writ of scire facias issued in this cause on De¬ 
cember 22, 1920. 

OFFUTT & IMLAY, 

By CHARLES V. IMLAY, 

Attorneys for Thomas M. Henry and 

William Henry Seward Thompson. 

Note. 

Among the matters of law intended to be urged in support of the 
above demurrer is: 

1. That as appears by the plea of defendant to the writ of scire 
facias, and the supporting affidavit, the plaintiff, Allen Byron Stev¬ 
enson, had died prior to the issuance of said writ, and that the judg¬ 
ment had, therefore, survived in favor of the other two plaintiffs. 

2. Other defects in said plea and the affidavit appearing of record. 

OFFUTT & IMLAY, 

By CHARLES V. IMLAY, 

Attorneys for Thomas M. Henry and 

William Henry Seward Thompson. 

To Messrs. Carter B. Keene and Levi H. David, 

McLachlen Building, ' 

Attorneys for Defendant: 

Take notice that the above Demurrer will be for hearing on the 
4th day of February, A. D. 1931, at 10.00 A. M., or as soon there¬ 
after as counsel may be neard. 

40 OFFUTT & IMLAY, 

By CHARLES V. IMLAY, 

Attorneys for Thomas M. Henry and 

William Henry Seward Thompson. 
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Service of foregoing demurrer & notice is herebv accepted. 

LEVI H/ DAVID. 

Of Counsel for Defendant. 

Jan. 24, 1921. 

Supreme Court of the District of Columbia, Friday, July 1, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

♦ * * * * * * * 

Upon consideration of the demurrer of the plaintiffs Thomas M. 
Henry and William Henry Seward Thompson to the plea of de¬ 
fendant filed herein January 17, 1921, to the wTit of scire facias 
issued herein December 22, 1920, and it appearing by said plea 
that plaintiff Allen Byron Stevenson departed this life March 31, 
1912, it is by the Court this 1st day of July, 1921, considered that 
said demurrer to said pica, be, and it is hereby sustained, to which 
defendant, by his Attorney prays an exception, which is here noted; 

Therefore it is considered that said surviving plaintiffs Thomas 
M. Henry and William Henry Seward Thompson have judgment 
of fiat on said w r rit of scire facias. 

41 Wherefore it is considered that said surviving plaintiffs 
have execution of the judgment rendered herein on the 24th 

day of January, 1902, against said defendant for the sum of Nine 
Hundred and twenty dollars ($920.00) with interest from the 6th 
day of February, 1901, until paid, Thirteen and 50/100 dollars 
($13.50) cost of Pennsylvania Court, together with the costs of suit, 
to be taxed bv the Clerk. 

•J 

Thereupon the defendant by his Attorney in open Court, notes 
an appeal to the Court of Appeals, and the maximum of an under¬ 
taking for costs on said appeal is hereby fixed in the sum of One 
hundred dollars ($100.), or, in lieu thereof, a deposit of Fifty 
Dollars ($50.) 

42 • Opinion . 

Filed July 1, 1921. 

* * * * * * * 

To a writ of scire facias in the names of the above mentioned 
three plaintiffs the defendant pleads in abatement that Stevenson 
died before the writ was sued out and without a suggestion of his 
death on the record. The surviving plaintiffs claim that the writ 
may be amended so as to show r the death of Stevenson or that there 
may be a judgment on the writ as it stands. The defendant claims 
that the writ is void and so not amendable. 

The provisions of the Code relating to the survival of rights of 
action and abatement of actions in case of death have no bearing on 
the question to be decided. After specifying what rights of action 
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survive the Code prescribes the practice to be followed in bringing 
in new parties and the section giving a defendant the right to have 
the proper person brought in to prosecute the action is limited as 
might be expected to the death of a plaintiff before judgment. Scire 
facias is not the equivalent of an action upon the judgment. As a 
judicial writ its function is to continue the effect and have execu¬ 
tion of a former judgment. Collins vs. McBlair, 29 App. D. C. 354, 
358; Black, Judgments, sec. 482a. It is provided by Section 1077 
of the Code that a fiat upon a scire facias shall be deemed a renewal 
of the judgment and by Section 1215 that the “effect of such a 
fiat shall be to extend the effect of said judgment or decree with 
the lien thereby created and all remedies for the enforcement of 
the cause • * • n 

43 Action to keep a judgment alive must be taken by the legal 
owner and must be in such form as to protect the defendant 

who pays and purchasers from him; that is to say the identity of the 
judgment sought to be revived must clearly appear from the writ of 
scire facias. Wood vs. Codding, 134 Pa. St. 91. Therefore the two 
questions to be decided here are whether the surviving judgment 
creditors are the legal owners of the judgment and whether the scire 
facias is in proper form and if not whether it may be amended. 

If we go no further than to look at the docket of the judgment 
to ascertain the interests of the plaintiffs of record it might be neces¬ 
sary to hold that they were joint tenants, Erwin vs. Rutherford, 1 
Yerger, 168, and that the survivors now own the judgment abso¬ 
lutely. If we examine the declaration we find that the original 
judgment of this Court was upon a judgment obtained in Penn¬ 
sylvania, which in turn was on a claim for services by the original 
plaintiffs as attorneys. They were not partners by express agree¬ 
ment but two of them were originally retained by the defendant 
and they associated the third with them in the case. It is not neces¬ 
sary to say that they were partners but it is enough that they ren¬ 
dered services jointly and that the joint adventure was of a nature 
to have one characteristic of a partnership agreement—namely that 
the survivors were vested with complete title to the assets of the en¬ 
terprise for the purpose of realizing on them and for division with 
the personal representative of the deceased partner after an account¬ 
ing. Senneff vs. Kelleher, 155 Iowa, 82. See Consaul vs. 

44 Cummings, 222 U. S. 262, and the same case reported as 
Moyers vs. Cummings, 17 App. D. C. 269, Consaul vs. Cum¬ 
mings, 30 App. D. C. 540 and 33 App. D. C. 132. The surviving 
plaintiffs are the legal owners of the judgment and the personal 
representative of the deceased plaintiff has no title to it. 

Scire facia to revive a judgment is a judicial writ and is properly 
called a writ of execution. Foster, Scire Facia, p. 11. See Owens 
vs. Henry, 161 U. S. 642. There is a difference of opinion as to the 
proper practice in issuing an execution after the death of one of 
several joint judgment creditors some cases holding that it should 
issue in the names of all. Hamilton vs. Lyman, 9 Mass. 14; Howell 
vs. Eldridge, 21 Ward 678. Other cases hold that it should iasue 
in the names of the survivors after a suggestion on the record of the 
4—3704a 
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death. Lane vs. Beltzhoover, Fed. Cas. 8047, in which the decision 
was by Chief Justice Taney sitting as a circuit justice; Cushman 
vs. Carpenter, 8 Cush. 388; Foster, Scire Facias, p. 103. No case or 
statement of a text book has come to the attention of the Court 
which says that there may not be an amendment if the writ issue 
in the names of all the plaintiffs but on the contrary the right to 
amend is held to exist. Hamilton vs. Lyman, supra; Lane vs. Beltz¬ 
hoover, supra. The Court of Appeals has said that a scire facias is 
amendable to the same extent that an execution is. Otterback vs. 
Patch, 5 App. D. C. 69. In Lane vs. Beltzhoover, supra, a fieri 
facias was issued in the names of two plaintiffs after the death of one 
of them and amendment was allowed under an act of Congress, 
1789, Ch. 20, Sec. 32, (1 Stat. 91), similar to Section 399 

45 of the Code which permits the amendment of writs. 

In England if there was a plea of no such record to a writ 
of scire facias and the judgment alleged did not describe the judg¬ 
ment relied upon there could not be an amendment under the 
statutes permitting amendments but in the absence of such a plea 
amendment was allowed even in case of such a variance. Foster, 
Scire Facias, p. 376. 

The scire facias herein may be amended by alleging the sugges¬ 
tion of the death of Stevenson and the judgment should be for exe¬ 
cution in the names of the surviving plaintiffs. 

WALTER I. McCOY, 

Chief Justice . 

Memorandum. 

July 15, 1921.—Undertaking on appeal approved and filed. 

Assignments of Error. 

Filed July 19, 1921. 

**♦**♦♦ 

The defendant assigns the following errors, and says that the 
Supreme Court of the District of Columbia erred as follows: 

1. In sustaining the demurrer of plaintiffs Thomas M. Henry 
and William Henry Seward Thompson to the plea of defendant to 
the writ of scire facias, and in entering fiat for execution upon said 
writ of scire facias, as the same issued December 22, 1920. 

2. In not overruling the said demurrer of the said two 

46 named surviving plaintiffs. 

3. In holding that the original judgment, by reason of 
the death of Allen Byron Stevenson, one of the plaintiffs herein, 
which occurred March 31, 1912, survived in favor of the two re¬ 
maining plaintiffs even though a suggestion of death of said Steven¬ 
son was not noted on the record prior to the issuance of the writ of 
scire facias on December 22, 1920. 

4. In not holding that Eliza W. Stevenson, either as executrix 
or as sole residuary devisee and legatee under the last will and testa- 
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ment of Allen Byron Stevenson, deceased, one of the plaintiffs 
herein, was a necessary party in this cause. 

5. In not holding that the said Eliza W. Stevenson, either as 
executrix or in her own right as sole residuary legatee and distributee 
under the last will and testament of plaintiff Allen Byron Stevenson, 
deceased, should have been named in the writ of scire facias issued 
in this cause on December 22, 1920, in the room and stead of said 
deceased plaintiff Allen Byron Stevenson. 

6. In holding that Eliza W. Stevenson, either as executrix or as 
sole residuary legatee and distributee under the last will and testa¬ 
ment of the plaintiff Allen Byron Stevenson, deceased, did not suc¬ 
ceed to the right and interest of said Allen Byron Stevenson. 

7. In holding that the two surviving plaintiffs were and are the 
legal owners of the judgment, to the exclusion of Eliza W. Stevenson 
as executrix or as sole residuary devisee or legatee under the will of 
Allen Byron Stevenson, deceased. 

8. In entering a fiat for execution, or reviving the judgment on 

July 1, 1921, in favor of Thomas M. Henry and William 

47 Henry Seward Thompson, the two surviving plaintiffs, while 
the scire facias issued on December 22, 1920 prays for a fiat 

or revival of the judgment in favor of the three original plaintiffs. 

9. In not holding that each of the plaintiffs was entitled to an 
undivided one-third interest in the original judgment herein. 

10. In not holding that, prior to the issuance of the writ of scire 
facias on December 22, 1920, it was necessary for the surviving 
plaintiffs to suggest the death herein on the record, of the plaintiff 
Allen Byron Stevenson, which occurred March 31, 1912. 

11. In not holding that the writ of scire facias issued December 
22, 1920, was void and unamendable. 

CARTER B. KEENE, 

LEVI H. DAVID, 

Attorneys for Defendant. 

Designation of Record. 

Filed July 19, 1921. 

******* 

The clerk of court will please include in the transcript of record 
on appeal the following: 

1. Declaration, filed September 23, 1901. 

2. Demurrer, October 16, 1901. 

3. Motion for judgment, October 21, 1901. 

4. Order overruling demurrer (M. 41 p. 439). 

5. Judgment for plaintiffs, January 24, 1902. 

6. Scire facias, December 4, 1908. 

7. Memo: Returned served, December 4, 1908. 

8. Fiat on Scire Facias, January 6, 1909. 

48 9. Memo: Scire facias issued January 7, 1909, and re¬ 
turned January 8, 1909, nulla bond. 

10. Memo: Attachment issued, and answer of Nobles of Mystic 
Shrine. 


\\ 
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11. Scire facias, November 23, 1920 and return. 

12. Demurrer, December 18, 1920. 

13. Scire facias discontinued by order plaintiffs' attorneys, 
December 22, 1920. 

14. Scire Facias issued, December 22, 1920, and return. 

15. Def’t’s plea and exhibits, January 17, 1921. 

16. Demurrer to plea, January 26, 1921. 

17. Order sustaining demurrer and entering fiat, July 1, 1921. 
(M. 70, p. 461.) Exception. 

18. Memo: Appeal by deft, noted and amount of undertaking 
$100 fixed. 

19. Opinion of Court. 

20. Memo: Undertaking approved and filed. 

21. Assignment of Errors. 

22. This designation. 

CARTER B. KEENE, 

LEVI H. DAVID, 

A ttys, for Deft. 


Service of foregoing designation is hereby acknowledged this 18 
day of July, 1921. 

CHARLES V. IMLAY, 

A tty. for Plaintiffs. 


49 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 48, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 44942 at Law, wherein 
Thomas M. Henry et al. are Plaintiffs and Harrison Dingman is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 3rd day of August, 1921. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk . 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3704. Harrison Dingman, appellant, vs. Thomas M. Henry et al. 
Court of Appeals District of Columbia. Filed Aug. 9, 1921. Henry 
W. Hodges, clerk. 


(4481) 












‘ S - * . / * 4 k r f .T,: / 

. 

. 


# . -** ) t , 

' W Y* 1 




* , 


^ ^ , ‘ f 1 




4 ‘ l ’ *t> 

. .’4 ' < 


j / ’ I s 


I . r 


COUPT •“>■ 

INTHE CISTPtICT OP 




of (Columbia 

(October Term, fe* 


192 ? 






<-r*V 


No. 3704 


HARRISON DINGMAN, Appellant, 


THOMAS M. HENRY and WILLIAM HENRY 
SEWARD THOMPSON, Appellees. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 


Carter B. Keene, 
Levi H. David, 

• / 

Attorneys for Appellant. 


Prcss of Franc. E. Short. 730 12th Strict n. w 




.. . i -Vw> 

■1 / v> -V > 
; ' < 


A „• L 


. "• r '--A 


' ' .*'• ' ‘ - . 

i . .. .A : ’• , •: .- . 7 : 'Jr 

■ • •' : 

. • , • • • « • • . •«, 


/> 







In the 


QInurt of Appeals of life Siatrtrt 
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(October Term, 1921.) 


No. 3704 


HARRISON DINGMAN, Appellant, 

vs. 

THOMAS M. HENRY and WILLIAM HENRY 
SEWARD THOMPSON, Appellees. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

This appeal is from a final order of the Supreme Court 
of the District of Columbia, dated July 1, 1921, sustaining 
a demurrer of the appellees, Thomas M. Henry and William 
Henry Seward Thompson, surviving plaintiffs, to a plea in 
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abatement filed by appellant Harrison Dingman, defendant, 
to a writ of scire facias issued December 22, 1920, to re¬ 
vive a judgment of the trial court in favor of three plain¬ 
tiffs, dated January 24, 1902. A fiat on said writ of scire 
facias was thereby ordered. The defendant noted an ex¬ 
ception to the ruling of the court, which is set forth in the 
order reviving the judgment. An appeal was noted, amount 
of the bond fixed (Rec. p. 24), and defendant duly per¬ 
fected his appeal (Rec. p. 26). 

The original suit was filed September 23, 1901, in the 
court below, by three plaintiffs, namely, Thomas M. Henry, 
William Henry Seward Thompson and Allen Byron Steven¬ 
son, as individual judgment creditors against the defendant, 
based upon a Pennsylvania judgment, dated March 18, 1901, 
for $920, interest and costs (Rec. pp. 1-11). Stevenson, one 
of the plaintiffs, made the affidavit annexed to the declara¬ 
tion filed in the Supreme Court of the District (Rec. 
pp. 2-3). 

The record of the proceedings in the Pennsylvania court, 
exhibited with the suit filed here, shows that the plaintiffs 
did not allege that they were partners, but that the founda¬ 
tion of the action was for legal services rendered by the 
three plaintiffs in behalf of the defendant and others (Rec. 
p. 4). The declaration, filed in the suit here, upon the judg¬ 
ment, does not claim that the plaintiffs are or were partners 
(Rec. pp. 1-2). 

On January 24, 1902, judgment was rendered by the 
Supreme Court of the District of Columbia in favor of the 
three plaintiffs (Rec. p. 12). The plaintiffs did not cause 
to be issued a fieri facias upon said original judgment, but 
on December 4, 1908 (Rec. p. 13) a writ of scire facias was 
issued and returned served (Rec. p. 13). On January 6, 
1909, an order was entered reviving said original judgment 
(Rec. pp. 13-14). 
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The limitation of a judgment in this District is twelve 
years (Sec. 1212, D. C. Code), unless revived within the 
period. Consequently, by reason of the order reviving the 
judgment on January 6, 1909, the life of the judgment was 
extended to January 7, 1921. 

On November 23, 1920, a writ of scire facias was issued 
(Rec. pp. 14-15), to which the defendant filed a demurrer 
*(Rec. p. 15) on 4:he grounds enumerated therein that that 
writ was fatally defective (Rec. pp. 15-16). On December 
22, 1920, the plaintiffs’ counsel confessed the demurrer, by 
directing the clerk to discontinue the scire facias and to issue 
another scire facias (Rec. p. 16). 

On December 22, 1920, another scire facias was issued 
(which gave rise to this appeal), in which the three original 
plaintiffs are named as the plaintiffs (Rec. pp. 16-17). By 
the allegations of that writ, the defendant is required to 
show cause, on or before the twentieth day, exclusive of 
Sundays and legal holidays, after service, if anything he 
has or anything he can say, why the said plaintiffs ought not 
to have execution against him for the debt, interest, costs, 
charges, according to the force, form and effect of the 
original recovery in this cause (Rec. pp. 16-17), to which 
rWendant filed a plea in abatement, supported by an 
^fhrlavit (Rec. pp. 18-23), in which he stated, among other 
things, that on March 31,1912, Allen Byron Stevenson, one 
of the plaintiffs named in said writ of scire facias , and in the 
declaration, died at Beaver, Beaver County, State of Penn¬ 
sylvania, leaving a last will and testament bearing date 

December 19, 1908, by the terms whereof he bequeathed his 

• • 

entire estate, real, personal and mixed, to his wife, Eliza W. 
Stevenson, who was living at the date of the death of the 
said plaintiff, and is now living; that the said will was duly 
admitted to probate and record in the State of Pennsylvania 
and letters testamentary on his estate were granted to Eliza 
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W. Stevenson, the executrix and sole devisee (Rec. p. 18). 

Duly certified copies of the records of the Health Office 
of the Commonwealth of Pennsylvania (Rec. p. 18) show¬ 
ing the death of A. B. Stevenson, and of the last will and 
testament were annexed to the plea as exhibits and made 
parts thereof (Rec. p. 20). The plea also alleges as follows: 

“And this defendant further says that prior to the filing 
of this plea, no suggestion of the death of said plaintiff Allen 
Byron Stevenson was noted or entered upon the record of 
the proceedings in this cause” (Rec. p. 19). 

To this plea, Thomas M. Henry and William Henry 
Seward Thompson, the remaining plaintiffs, filed a demurrer 
(Rec. p. 23) upon two grounds: 

First, That as appears by the plea of the defendant to the 
writ of scire facias , and the supporting affidavit, the plain¬ 
tiff, Allen Byron Stevenson, had died prior to the issuance 
of said writ, and that the judgment had, therefore, survived 
in favor of the other two plaintiffs. 

Second, other defects in said plea and the affidavit appear¬ 
ing of record. 

Law rule 31 (page 28) of the trial court requires the de¬ 
murrant to specify in the margin the matters of law in¬ 
tended to be argued, and a demurrer without such statement, 
or with a frivolous statement, may be struck out; therefore, 
in view of the failure to specify any matter of law intended 
to be raised in support of the second ground, we take it that 
the first ground is the only one that may be urged in support 
of the demurrer. 

The trial court rendered a written opinion, which is con¬ 
tained in the Record (pages 24-26). It is stated therein that 
“the surviving plaintiffs claim that the writ (of scire facias 
issued December 22, 1920,) may be amended so as to show 
the death of Stevenson or that there may be a judgment on 
the writ as it stands.” (The plaintiffs never filed a motion 
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for leave to amend the writ, but the statement of the court is 
based upon an oral assertion of the plaintiffs’ counsel at the 
time of the argument that the original writ was amendable, 
which contention the defendant denied). 

In the course of the opinion (Rec. p. 25) the court says 
that: “They [plaintiffs] were not partners by express 
agreement but two of them were originally retained by the 
defendant and they associated the third with them in the 
case.” This is an error. The record of the Pennsylvania 
suit shows that all of the plaintiffs claimed that they ren¬ 
dered the services at the instance and request of the defend¬ 
ant for his benefit and that of his co-defendants in another 
case (Rec. p. 4). The defendant, in his answer in the Penn¬ 
sylvania suit, claimed that he employed one of the plaintiffs, 
and the latter associated the other two plaintiffs in the case 
(Rec. p. 5). The verdict and judgment entered in the Penn¬ 
sylvania suit were in favor of the plaintiffs’ contention (Rec. 
p. 3) and that controls. 

The conclusion of the trial court was that the writ of scire 
facias may be amended by alleging the suggestion of the 
death of Stevenson and the judgment should be for execu¬ 
tion in the names of the surviving plaintiffs (Rec. p. 26), 
but the surviving plaintiffs, by their counsel, declined to 
avail themselves of the permission to amend the original 
process (due no doubt to the fact that more than twelve 
years had elapsed since the last revival on January 6, 1909, 
[Rec. pp. 13-14] of the judgment) and the court awarded 
judgmentJM said writ of December 22, 1920, in favor of the 
surviving plaintiffs (Rec. p. 24). 

ASSIGNMENT OF ERRORS. 

The trial court erred: 

1. In deciding that the provisions of the Code relating 


/ 


6 


to the survival of rights of action, and abatement of actions, 
have no bearing on and do not control the question to be 
decided. 

2. In sustaining demurrer of plaintiffs Henry and 
Thompson to the plea in abatement of defendant to the writ 
of scire facias, issued December 22, 1920. 

3. In not overruling demurrer of surviving plaintiffs. 

4. In ordering that the original judgment, by reason of 
the death of plaintiff Stevenson on March 31, 1912, sur¬ 
vived in favor of the two remaining plaintiffs even though 
a suggestion of death of plaintiff Stevenson was not noted 
on the record before the issuance of the writ of scire facias 
on December 22, 1920. 

5. In not holding that the said Eliza W. Stevenson, 
either as executrix or in her own right as sole residuary 
legatee and distributee under the last will and testament of 
plaintiff Allen Byron Stevenson, deceased, should have been 
named in the writ of scire facias issued December 22, 1920, 
instead of the deceased plaintiff Allen Byron Stevenson. 

6. In holding that Eliza W. Stevenson, either as execu¬ 
trix or as sole residuary legatee and distributee under the 
last will and testament of the plaintiff Allen Byron Steven¬ 
son, deceased, did not succeed to the undivided interest of 
said Allen Byron Stevenson in the judgment. 

7. In holding that the two surviving plaintiffs were and 
are the sole legal owners of the judgment. 

8. In directing a fiat for execution, or in reviving the 
judgment on July 1, 1921, in favor of Henry and Thomp¬ 
son, surviving plaintiffs, based upon the scire facias issued 
December 22, 1920, for a fiat or revival of the judgment in 
favor of the three original plaintiffs. 

9. In not holding that, prior to the issuance of the writ 
of scire facias on December 22, 1920, it was necessary for 
the surviving plaintiffs to suggest the death on the record of 
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the plaintiff Allen Byron Stevenson, which occurred March 
31, 

10. In holding that the writ of scire facias issued Decem¬ 
ber 22, 1920, was amendable. 

ARGUMENT. 

The assignments'of error will be grouped and considered 
under two heads, namely, (1) that the trial court erred in 
holding that the provisions of the code relating to rights of 
action, and abatement of actions, have no bearing on, and do 
not control, the instant case; and (2) in sustaining the de¬ 
murrer and entering a judgment in favor of the two sur¬ 
viving plaintiffs, exclusive of the rights of Eliza W. Steven¬ 
son, either as executrix or as sole devisee under the will of 
Allen Byron Stevenson, without even a suggestion of the 
death of the latter upon the record prior to the issuance of 
the scire facias. 


L 

Code Provisions Control Disposition of This Case. 

The trial court, in its opinion, says (Rec. p. 24) that “the 
provisions of the Code relating to the survival of rights of 
actions and abatement of actions in case of death have no 
tearing on the question to be decided.” In this, we submit 

i 

that error was committed. 

Under the subject of abatement, chapter II, section 235 
Code, D. C., the subject of abatement of causes of action 
and survival of actions are provided for. 

Section 235 provides: 

“On the death of any person in whose favor or 
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against whom a right of action may have accrued for 
any cause except an injury to the person or to the repu¬ 
tation, said right of action shall survive in favor of or 
against the legal representatives of the deceased; but 
no right of action for an injury to the person, except 
as provided in chapter forty-five of this Code, or to 
the reputation, shall so survive.” 

The first part of section 236, applicable to this case, pro¬ 
vides : 


“No action at common law shall abate by the death 
of either or any of the parties thereto if the right of 
action would survive as aforesaid;” * * * 

Section 239 provides that: 

“Any new party to any action may use and rely upon 
any pleadings put in by his predecessor in such action, 
or shall have the same right to amend the pleadings or 
proceedings in such action as if he had been an original 
party thereto.” 

The three plaintiffs brought suit in Pennsylvania, and 
then the suit in this District upon the judgment, not as part¬ 
ners, but in their individual capacities, as we read the record. 
According to the allegations by the three plaintiffs in the 
Pennsylvania suit, two of the plaintiffs, or any one of them, 
may have recovered. The suit resulted in a judgment for 
the three, and it is our contention that, as the record is silent 
as to the proportion of the judgment recovered to which 
each was entitled, each of the plaintiffs must be entitled to 
an undivided part of the whole; and that the exapt amount 
thereof can only be ascertained upon an accounting in an 
equity suit, in view of the death of one of the plaintiffs. 

We presume that, if one of the plaintiffs had not died, it 
would be conceded by opposing counsel that two of the plain- 
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tiffs could not revive the judgment in favor of the two me- 
vi si ng plaintiffs to the exclusion of the third plaintiff. The 
judgment recovered here was and is an asset, to be treated 
as an entirety in favor of three persons, not partners and 
not joint tenants. The Code D. C. (section 1031) effective 
from and after January 1, 1902, (before the recovery of 
judgment in this case, in this jurisdiction, on January 24, 
1902), provides that every estate granted to two or more 
persons in their own right shall be a tenancy in common, 
unless expressly declared to be a joint tenancy. 

In Otterback v. Patch, 5 App. D. C., 69, this court, on 
page 72, says: 

“The writ of scire facias to revive a judgment is in 
the nature of a declaration, and should contain upqp^s 
face, such a statement of facts, as will justify the form 
in which the process issues, and the persons who are 
made parties to it (cases). It is laid down in the books 
as a settled principle in the law of scire facias, that the 
writ to revive a judgment is not merely a form of sum¬ 
mons or citation to the defendant, but it also serves the 
purpose of a declaration to which the defendant may 
plead, or demur, as to any other declaration; and where 
a legal title to have execution of the original judgment 
is not set out in the writ, judgment may be arrested as 
for want of a sufficient cause of action stated. And 
each successive writ of scire facias to revive a judgment 
must be founded upon the judgment which immedi¬ 
ately precedes it, and contain the recitals of all pre¬ 
ceding judgments (citation) ; for a recovery upon a 
writ of scire facias is to be considered, for many pur¬ 
poses, as a new judgment, and has all the legal at¬ 
tributes of the original upon which the scire facias is 
founded; and is a bar to any subsequent recovery upon 
the original judgment.’' (Italics ours). 

Scire facias to renew a former judgment is a judicial 
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writ, which may, however, be converted into an action by 
appearance and plea of the defendant. Collins v. McBlair, 
29 App. 354, 358. 

It will be seen, therefore, that while the writ of scire 
facias which issued in the names of the three plaintiffs on 
December 22, 1920, (one of whom was then dead) is con¬ 
sidered a judicial writ as such, it was converted into an 
action by the plea of the defendant and properly treated as 
a declaration (Knight v. Welcker, 21 D. C. Rep. 324, 330). 
It is our contention, therefore, that the proper construction 
to be placed upon the matter is that three plaintiffs , by the 
scire facias , asserted that a right of action had accrued to 
them within the meaning of section 235 of the Code. The 
right of action, if any, was one that would survive in favor 
of a legal representative within the meaning of section 235. 
If all of the plaintiffs had died before the issuance of the 
scire facias on December 22, 1920, it is not supposed that 
opposing counsel would contend that no action could have 
been taken thereon. In that aspect of the matter, we sub¬ 
mit that the legal representatives of the three judgment 
creditors could have been substituted as parties plaintiffs 
and sued out a scire facias. 

The rule announced by this court in the case of Karrick v. 
Wetmore (22 App. D. C. 487, 489) is particularly ap¬ 
plicable to this case. In that case, it is held that, 

“A suit in the name of a deceased plaintiff is a nullity, 
and under the District of Columbia Code, section 399, 
allowing amendments in ‘pending cases,’ a declaration 
in such suit cannot be amended by substituting as plain¬ 
tiff the administrator, even though that section of the 
Code should be liberally interpreted.” 

In order to avoid the complication resulting from a fatal 
variance between the allegations of a scire facias , which may 





be pleaded to by a defendant and thus converted into an 
action, and the record upon which such writ must be based, 
we submit that section 235 of the Code provides a simple 
remedy for making proper parties. The fact that one of the 
plaintiffs had died long prior to the issuance of the scire 
facias on December 22, 1920, must have been known to the 
surviving plaintiffs; if not known, they are legally charge¬ 
able with such knowledge. They are chargeable with the 
legal result of such death, namely, that the rights and in¬ 
terests of the deceased plaintiff, passed as an asset under his 
will, and, therefore, his executrix or sole devisee was an 
essential party plaintiff within the meaning of section 235 
of the Code. 


II. 




The Court Erred in Judgment in Favor of the Two 

Surviving Plaintiffs. 


The scire facias alleged a cause of action in favor of three 
plaintiffs. The plea showed that at the time the writ 
issued, and in fact since March 31, 1912, the three plaintiffs 
named in the writ of scire facias , or declaration, which set 
forth ownership or title in the three plaintiffs in the in¬ 
divisible asset, or judgment, were not the owners because 
one was dead and his interest had passed under his will. If 
it be assumed that a writ of scire facias may be amended in 
the same manner as a declaration in an ordinary case, if a 
proper motion to that effect is made, we submit that, even 
in a scire facias, the allegations set forth therein must be 
proved by the record, and that the recovery must be in 
accordance with the allegations of the writ and should be 
consistent with the theory of the plaintiff s cause of action 
set forth in the, writ. 
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The defendant’s plea set forth the fact that prior to the 
filing of the plea, no suggestion of the death of the plaintiff 
Stevenson was noted or entered on the record (Rec. p. 19). 
In the opinion of the trial comrt (Rec. pp. 25-26) it is set 
forth that there is a difference of opinion as to the proper 
' practice in issuing an execution after the death of one of 
several joint judgment creditors, some cases holding that 
it should issue in the names of all. (Hamilton v. Lay¬ 
man, 9 Mass. 14); and that other cases hold that it should 
issue in the names of the survivors after the suggestion on 
the record of the death. (Lane v. Beltzhoover, Fed. Cas. 
8,047, in which the decision was by Chief Justice Taney. It 
may be added that in Berryhill and Murray v. Wells and 
wife, Adms. of Wallace, 5 Binney (Penna.), 56, the court 
held that where one of the plaintiffs dies after judgment, the 
survivor may have execution, suggesting the death of his 
co-plaintiff on the record or reciting it in the writ. 

If section 235 of the D. C. Code controls the disposition 
of this case, and we earnestly submit that it does, then it be¬ 
comes unimportant to ascertain the rule from decisions in 
other jurisdiction^. But if section 235 does not control, 
then we contend that the rule announced in the Pennsyl¬ 
vania case above cited (5 Binney) which requires a sugges¬ 
tion of death on the record or in the writ, is more consonant 
with the reason and logic of the situation. 

It will not be overlooked that on January 7, 1921, twelve 
years had expired since the judgment of revival of the origi¬ 
nal judgment (Rec. pp. 13-14). It was too late after that 
date for an amendment of the writ because the bar of the 
statute of limitations had intervened. 

In Lyon v. Ford et al., 20 D. C. Rep. 530, the court held 
that a scire facias on a judgment issued against one only of 
two joint debtors is a nullity. And the court further held 
that if a scire facias issued on a joint judgment be served 
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on one only of two joint debtors it cannot afterwards be 
amended to include both, so as to save the bar of the statute 
of limitations. The court cited the case of Prather v. 
Manro, 11 G. & J. (Md.) 262, and on page 535 of the Dis¬ 
trict case the court quotes from the Maryland case: 

“The scire facias is in the nature of a declaration, and 
it should contain upon its face such a statement of 
facts as to justify the process in respect to the form 
in which it issues, and the persons who are made parties 
to it. 

“In this writ there is not only a want of facts in the 
recital to justify the form in which the process issued, 
but the facts recited show that other parties should have 
• been made. * * * 

“No suggestion is made of the death of the original 
defendants, or any of them; and they must be presumed 
therefore to be in full life, and if alive, were necessary 
parties/’ 

In Trail v. Snouffer, 6 Md. Rep. 308, 319, the court held 
that a fi. fa. cannot be enforced in the name of a de¬ 
ceased plaintiff, if the fact of his death at the date of the 
writ is relied on against its validity upon its return. In that 
case, the defendant having failed to bring to the attention of 
the court, in due season, the fact of the death of the assignor 
or legal plaintiff before the award of the fiat or new judg¬ 
ment, that the judgment was entered in favor of a dead man, 
but when the fi. fa. was issued the asignee of the defend¬ 
ant seasonably filed his motion to quash the fi. fa. on the 
ground that the assignor-plaintiff was dead when the writ 
issued. Fi. fa. quashed. 

In Humphreys et al. vs. Irvine, 6 Smedes & Marshall 
(Miss.), 205, supra, the court says (page 207): 

“A judgment for or against a dead man is usually a 
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nullity, our statute directs that the death of the nominal 
plaintiff during the pendency of the suit shall not cause 
its abatement. H. & H. 584. This constitutes per¬ 
haps the only exception. But this cannot be construed 
to authorize the commencement of a suit, in the name 
of a person no longer in existence. It matters not at 
what time the fact of the death of a party is made 
known to the court; nor in what form. The objection 
rises above the mere technical rules of pleading, and 
gfles to the right of the court to proceed. It stops the 
cause at whatever stage it may be, whenever made 
known to the court.” 

In Brown, v. Parker, 15 Ill. 307, 310, the court held that, 

‘‘If a plaintiff dies after judgment rendered, his per¬ 
sonal representative, on recording in court the letters 
of administration, may sue out an execution in his own 
name.” 

In Welch v. Lynch, 30 App. D. C. 122, the court says 
(p. 136) that by rule of the common law, pending actions 
abate on the death of the plaintiff and the right to revive 
and continue the same is a statutory creation. 

Meek v. Ruffner, 2 Blackford (Ind.) 23. Action of 
assumpsit by two plaintiffs. Defendant pleaded in abate¬ 
ment that one of the plaintiffs had died since the commence¬ 
ment of the suit. Held, that at common law, the plea was 
good. But the court further held that the statute of 1825 
of Indiana changed this law, and authorized the suit to pro¬ 
ceed in the name of the survivor, if the cause of action sur¬ 
vived, upon the suggestion on record of the other’s death. 

There is no statute in this District of which we have any 
knowledge that, even by suggestion of death on the record 
of one plaintiff, the surviving plaintiff is entitled to the 
whole judgment. If there were, we submit that such an en- 
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actment would violate the Fifth Amendment to the Con¬ 
stitution. 

In Crumbaugh, use of Raub, v. Otterback et al., 20 D. C. 
Reports 434, the court held that, 

“Where on a joint judgment upon a joint and not 
joint and several debt, a scire facias is issued, the latter 
is joint and must follow the judgment. And an abate¬ 
ment or discontinuance as to one operates as an abate¬ 
ment or discontinuance as to all.” 

The court in that case also held that R. S. U. S. section 
827 [substantially the same as section 1205 D. C. Code] 
giving an election to sue all or any of joint obligors, applies 
to original actions only, and not to proceedings by scire 
facias. 

If in the instant case the judgment is joint, then we submit 
that the judgment of revival is clearly erroneous because 
it is entered in favor of two plaintiffs as survivors, based 
upon an original writ of scire facias alleging a cause of 
action in behalf of three plaintiffs, all of which is presumed 
to follow the record. The judgment of revival contradicts 
the record. 

The pleadings and proof must correspond (Standard Oil 
Co. v. Brown, 218 U. S. 78). Where a declaration charges 
an injury resulted from the concurrent negligence of two 
defendants, and the jury finds that it was caused by the 
negligence of but one, there is a fatal variance. (Capital 
Traction Co. v. Vawter, 37 App. D. C. 29). In an action 
for personal injuries where the plaintiff charged that the 
accident occurred on a sidewalk and the evidence disclosed 
that the accident did not occur on the sidewalk, but on a 
path leading from the sidewalk across the parking and tem¬ 
porarily used by the public during a period of snow and ice 
to avoid passing over the place described in the declaration, 
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held that the variance between allegation and proof was 
fatal. (D. C. v. Donaldson, 38 App. D. C. 259). 

In St. L. & San Francisco Ry. v. Seale, 229 U. S. 156, 
162, the supreme court said, at page 161 (bottom): 

“When the evidence was adduced it developed that 
the real case was not controlled by the state statute but 
by the Federal statute. In short, the case pleaded was 
not proved and the case proved was not pleaded 
(Italics ours.) 

0 

We respectfully submit that the judgment should be 
reversed. 

Carter B. Keene, 

Levi H. David, 
Attorneys for Appellant. 
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IN THE 


(Eaurt of Appeals, Sistrirt of Columbia 

October Term, 1921. 


No. 3704. 


Harrison Dingman, Appellant, 

vs, 

Thomas M. Henry and William Henry Seward 

Thompson, Appellees. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLEES. 


STATEMENT OF CASE. 

In this case a judgment was obtained by plaintiffs-ap- 
pellees together with one Allen Byron Stevenson against 
Harrison Dingman, the defendant, January 24, 1902, for 
$920.00 with interest from February 6, 1901, the action 
being founded on a Pennsylvania judgment (Rec., p. 12). 
December 4, 1908, a scire facias issued upon which on Jan- 
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uary 6, 1909, a fiat was entered (Rec., p. 13). Another 
scire facias issued November 23, 1920 (Rec., p. 14), which 
however, by clerical error in the Clerk’s Office recited the 
fiat on the scire facias above referred to as having been 
issued “January 6, 1920.” Thereafter upon the filing of a 
demurrer to the writ for matters arising out of the error 
aforesaid, plaintiffs discontinued said writ issued Novem¬ 
ber 23, 1920, and issued a further writ of scire facias, De¬ 
cember 22, 1920 (Rec., p. 16). To this latter writ, de¬ 
fendant interposed a plea praying for judgment in his 
favor on the ground that since the issuance of the first writi 
of scire facias and the fiat thereon, one of the original 
plaintiffs, Allen B. Stevenson, had died (Rec., pp. 17-19). In 
support of his plea affiant filed a duly certified record of the 
Health Office of the Commonwealth of Pennsylvania, show¬ 
ing the death of the plaintiff, and filed likewise proper certifi¬ 
cates that Eliza W. Stevenson is the duly qualified and 
acting executrix of the estate of Allen B. Stevenson, de¬ 
ceased. A demurrer to appellant’s plea in abatement (Rec., 
p. 23) was sustained by the Court below in an opinion, 
filed July 1, 1921 (Rec., p. 24). To this appellant assigned 
errors which are discussed in his brief under two heads; 
(1) that the provisions of the District Code control the dis¬ 
position of the case and (2) that the Court erred in judg¬ 
ment in favor of the two surviving plaintiffs. 

At the outset is should be noticed that the fundamental 
ground upon which the Court below proceeds is that the 
plaintiffs in the original Pennsylvania suit bore to each 
other a relationship of at least quasi-partnership. 

I 

“It is not necessary to say that they were partners, 
but it is enough that they rendered services jointly, and 
that the joint adventure was of a nature to have one 
characteristic of a partnership agreement —namely, 
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that the survivors were vested with complete title to 
the assets of the enterprise for the purpose of realizing 
on them and for division with the personal representa¬ 
tive of the deceased partner after an accounting.” 
(Rec., p. 25.) 

For the doctrine just stated the opinion cites the au¬ 
thority of Senneff vs. Kelleher, 155 Iowa 82, where the 
Iowa Court lays down in the clearest terms this doctrine 
as to the relationship of attorneys conducting a case jointly, 
quoting as applicable Jackson v. Hooper , 76 N. J. Eq., 185, 
and other cases; also Parsons on Partnership and especially 
the following sentence: 

“The death of a partner invests the surviving part¬ 
ners with the exclusive right of possession and man¬ 
agement of the whole partnership property and busi¬ 
ness ; but only for the purpose of selling and closing the 
same.” 

It seems unnecessary to quote additional authorities to 
show that this is in accord with the well-established rules 
of partnership. In passing, however, reference may be 
made to Emerson vs. Sentcr, 118 U. S., 3, where the Court 
lays down the principle in these words: 

“When the partnership is dissolved by the death of 
one partner, the surviving partner is entitled to the 
possession and control of the joint property for the 
purpose of closing up its business. * * *” 

And in 20 R. C. L., page 906, this statement is made 
with reference to authorities: 

“A surviving partner who has been appointed ad¬ 
ministrator of. the deceased partner takes the partner¬ 
ship funds as survivor and not as administrator. 
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* * * Similarly on the death of one member of a 

firm, the title to all the debts and other choses in ac¬ 
tion, with the books and evidences of debt as incident 
thereto, become vested exclusively in the survivor, sub¬ 
ject to the duty of rendering a proper account to the 
representatives of the deceased partner.” 

No matter what were the grounds upon which the case 
may have been argued in the Court below, it is the doc¬ 
trine of the Iowa case above cited, followed by the opinion 
of the lower court that has to be argued here, and, therefore, 
many of the cases cited in appellant’s brief which might 
have a bearing on the question whether or not a joint ten¬ 
ancy in a strict sense existed with an absolute jus accres - 
ccndi in the survivors are inapplicable except at most by 
analogy. 

I. 

THE CODE PROVISIONS DO NOT CONTROL THE 
DISPOSITION OF THIS CASE. 

Appellant’s first assignment of error is to the opinion 
of the Trial Court that the provisions of the Code relating 
to the survival of rights of actions and abatement of ac¬ 
tions in case of death have no bearing on the question to 
be decided. Appellant does not quote, however, the next 
few sentences of the opinion which give the reasoning fol¬ 
lowed by the Court below: 

“After specifying what rights of action survive the 
Code prescribes the practice to be followed in bringing 
in new parties and the section giving a defendant the 
right to have the proper person brought in to prose¬ 
cute the action is limited as might be expected to the 
death of a plaintiff before judgment. Scire facias is 
not the equivalent of an action upon the judgment.” 
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We submit that the italicized words (italics are ours) are 
clearly in harmony with the intent of the sections quoted 
from the Code and that nothing in appellant’s brief com¬ 
pels or, indeed, even suggests any other construction. 

It is true that Otterback vs. Patch, 5 App. D. C., 69, 
speaks of the writ as in the nature of a declaration which 
may be pleaded to, and the case of Collins vs. McBlair, 29 
App. D. C, 354, 358, and Knight vs. Welcker, 21 D. C. 
Rep., 324, 330 speak of it as then being converted into an 
action, but it is necessary to inquire in what sense these 
courts use the expression converted into an action. They 
do not, we submit, use it in a sense which contradicts the 
opinion of the Court below that tf scrie facias is not the 
equivalent of an action upon the judgment.” In fact the 
expression converted into an action is used only in this 
sense that it is such a suit the allegations of which may be 
put in issue by plea or demurrer and the Court then has a 
new and original case at issue, not an action on the original 
judgment. 

Thus it is stated in 24 R. C. L., page 681: 

‘The writ of scire facias is not a substitute for the 
action of debt on the judgment, but is an independent , 
concurrent remedy, and until the debt evidenced by the 
judgment has been satisfied, the plaintiff may prosecute 
his action of debt and his proceeding by scire fa. at the 
same time, and the pendency of one is no defense 
against the other.” 

i 

The writ of scire facias even when pleaded to is in fact 
an action only in a qualified sense. Thus it is held not 
to come within the purview of Statutes of Set-off and 
Counterclaim. (Burton v. Willin, 6 Houst. (Del.) 522), and 
it is certainly not a right of action, we submit, within the 



6 


obvious intent of the Code, providing for the substitution 
of parties before judgment. 

Appellants quote Karrick v. Wetmore (22 App. D. C., 
487, 489), to the effect that a suit in the name of a de¬ 
ceased plaintiff is a nullity, but that is a case in which there 
was a single (use) plaintiff, and has no application to a 
case like that which is here under discussion. 

II. 

THE COURT COMMITTED NO ERROR IN JUDG¬ 
MENT IN FAVOR OF THE SURVIVING 
PLAINTIFFS. 

It is submitted that most of the cases quoted in appel¬ 
lant’s brief on this point do not apply at all to the precise 
point at issue here. Appellant asserts once more that 
Section 235 of the Code applies, but goes on to insist that if 
Section 235 does not control, then the rule announced in the 
case of Berry hill and Murray vs. Wells and Wife, Adr. of 
Wallace, 5 Binney (Penna. 56) which requires a suggestion 
of death on the record or in the writ is more consonant 
with the reason and logic of the situation. But we submit 
that there is no more well-settled rule of partnership law 
than that a surviving partner holds the legal title for the 
benefit of the partnership. Certainly in view of that well- 
considered and established doctrine there is no ground for 
the suggestion that some other doctrine is more consonant 
with reason and logic and for that matter this case recog¬ 
nizes the right of survivorship. 

But appellant further contends that the expiration of the 
twelve-year period prevented an amendment of the writ 
thereafter. However, it is elementary law that an amend¬ 
ment relates back to the date of the filing of the plea. Thus 
in the case of Beasley vs. Baltimore and Potomac R. R., 
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(27 App. D. C., 595), the Court says, as summed up in the 
caption: 

i 

“Where an action is brought within the period of 
the statute of limitations, a count added after the ex¬ 
piration of such period is not subject to a plea of the 
statute, where such count is founded on the same 
wrong set forth in the original counts.” 

We submit that the Court’s discretionary power is sub¬ 
stantially no different in the case of an amendment of a 
writ of scire facias from that it possesses in any other case, 
and that it is entirely within its discretion under Section 399 
of the Code to permit an amendment that shall relate back to 
the time of the issuance of the writ, and that as the Court 
says in Chunn vs. City and Surburban Railway of Wash¬ 
ington, 23 App. D. G, 551: 

i 

i 

“The grant or refusal of leave to amend is a power 
intrusted to the trial court that injustice and hard¬ 
ship may be prevented and the merits of the case 
fairly tried. Whether in the particular instance the 
leave should be granted or refused is a matter within 
the discretion of the trial court, and is not reviewable 
in the appellate court.” 

We do not conceive it to be necessary to meet the other 
cases cited by appellant in his brief, as they are all distin¬ 
guishable from the case before us, with the single exception 
of Meek vs. Rutfner (2 Blackford, Ind., 23). It was held in 
that case, however, that a statute had since changed the 
law, and the foot-note suggests that this statute was sub¬ 
stantially the same as the statute of 8 and 9 William III. 

In this connection, it is submitted that if the matter is 
not controlled apart from statute then it is controlled by 
this British statute which is referred to. This statute was 
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in force in Maryland prior to the erection of the District of 
Columbia, and was, therefore, one of the British statutes 
which became a part of the law of the District of Columbia, 
as will appear by reference to Alexander’s British Statutes 
in force in Maryland, volume two, page 825, where the full 
text of this clause of the statute is given as follows: 

“If in any action, there be two or more plaintiffs or 
defendants, and one or more of them should die, the 
action shall not thereby be abated, if the cause of such 
action survive, but such death being suggested upon 
the record, the action shall proceed at the suit of the 
surviving plaintiff or plaintiffs against the surviving 
defendant or defendants.” 

9 

We submit that the arguments presented indicate that 
the opinion of the lower court was correct and should be 
affirmed. 

Respectfully submitted, 

George W. Oeeutt, Jr., 
Charles V. Imlay, 

William A. Read. 













